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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

POST LEGISLATIVE SCRUTINY OF THE PROCUREMENT REFORM ACT 2014 

SUMMARY OF EVIDENCE 

On Friday 9 October 2020, the Committee issued its call for views (CfV) on post-legislative 

scrutiny of the Procurement Reform (Scotland) Act 2014. This note summarises the 

evidence that the Committee has received in response. 

Background 
Under the Procurement Reform (Scotland) Act 2014 (the ‘2014 Act’), public bodies are 

required by law to consider how their procurement activity can be used to improve the 

economic, social and environmental wellbeing of their area and how they will facilitate the 

involvement of SMEs, third sector and supported businesses and promote innovation. 

The 2014 Act is just one part of the legislative framework covering procurement in Scotland. 

The Act created a legal framework for contracts below the EU thresholds, complementing 

regulations derived from EU directives on procurement. The 2014 Act places a number of 

general duties on public bodies regarding their procurement activities and also places some 

administrative requirements on higher spending public bodies to publish procurement 

strategies and annual procurement reports. In the CfV, the Committee asked for views on six 

aspects of the legislation and their impact on procurement in Scotland; 

1. Sustainable procurement duty 

2. Community benefit requirements 

3. Fair work 

4. Supporting SMEs and local supply chains 

5. Prompt payments 

6. Process and guidance 

The Committee received a total of 31 responses; 13 from councils (including a joint response 

from Aberdeen City, Aberdeenshire and the Highland Council), 16 other organisations and 2 

individuals. This note will summarise the evidence received against each question for these 

six topics. 

Key themes 
The CfV sought information across the various aspects of the 2014 Act, nonetheless there 

were some key themes which emerged from the responses submitted to the Committee: 

 Across all aspects of the sustainable procurement duty, community benefit and fair 

work requirements, respondents noted the challenge of collecting data and 

monitoring outcomes. There are not many indicators readily available to allow for 

performance monitoring and understanding the impact of reforms. On top of the lack 

of indicators, local authorities generally feel they do not have the resources to 

perform this monitoring. Where indicators are available, such as for example living 

wage accreditation or local authorities own prompt payment statistics, these tend to 

extend only to the primary suppliers and do not capture the reality in the wider supply 

chain.  
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 Local authorities and industry bodies alike still report that SMEs struggle to access 

public sector procurement. While visibility of opportunities has been improved 

through PCS and ‘Quick Quotes’, the process of bidding can still be overly 

bureaucratic for smaller firms. In addition, since the 2014 Act there has been a 

tendency to procure through regional frameworks or large contracts. Partly this is due 

to a desire to keep costs low, but it also has the effect of making it harder for smaller, 

regionally focussed firms to access opportunities.  

 Finally, several respondents suggested that the competitive tendering model is ill-

suited for the social care sector. The competitive model results in a focus on short 

term cost which directly limits the ability to advance the fair work agenda in this 

sector, and short-term contracts which result in significant churn; undermining job 

security, breaking relationships between those in care and the providers, and to the 

detriment of long-term value. 

Sustainable procurement duty 
The sustainable procurement duty, outlined in the 2014 Act, requires that before a 

contracting authority buys good or services, it must think about how it can improve the 

social, environmental and economic wellbeing of the area in which it operates, with a 

particular focus on reducing inequality. 

1. Has the sustainable procurement duty helped to improve social, environmental and 

economic wellbeing and to reduce inequality? 

Respondents were mixed in their views of the impact of the sustainable procurement duty. 

Several local authorities felt that there had been significant progress since the passage of 

the Act, as the sustainable duty was considered from the outset. Requirements such as the 

procurement annual reports were helping to embed this. However, Common Weal felt that 

targets were not ambitious enough to achieve the necessary change. Unite noted that while 

there was some evidence of progress, there remains significant gendering in some sectors 

such as construction. The Scottish Council of Voluntary Organisations (SCVO) noted that 

their members surveys showed that there had been only a small improvement between 2013 

and 2019. Scottish Care noted that in their view, procurement practices have not improved 

wellbeing or reduced inequalities in the social care workforce or the citizens they support. 

The Coalition of Care and Support Providers Scotland agreed, noting that the competitive 

tender process resulted in considerable churn which harms personal relationships and 

outcomes in the care sector, and that the procurement model transferred all financial risk to 

(largely) non-profit organisations delivering the service. They note that during 2020 

competitive tendering was paused as part of the response to COVID-19, and that their most 

recent survey shows that there has been an 18% increase in the number of providers 

reporting that the majority of their services are funded at sustainable levels. 

A key theme among respondents was the difficulty in measuring progress; either because 

metrics were not readily available, or that public bodies did not have sufficient resource to 

monitor and assess progress. 

2. What are the barriers to the successful application of the sustainable procurement 

duty, and what changes could be made to improve its impact? 

The new requirements mean that there is additional work involved in bidding for public sector 

work, which may put off some potential bidders. Several local authorities noted that these 

new requirements were particularly onerous for smaller bidders.  Clackmannanshire Council 

also noted that local authorities were constrained in being able to deliver against so many 

different objectives, and Stirling Council adding that at times consideration of sustainable 

https://www.legislation.gov.uk/asp/2014/12/section/9
https://www.gov.scot/policies/public-sector-procurement/procurement-equality-duties/
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outcomes can appear to be in tension with other elements of the procurement framework. 

Glasgow City Council noted that there is some ambiguity about the definitions of sustainable 

and sustainability, which means that social and economic factors can be overshadowed. 

The Scottish Fair-Trade Forum suggested that the sustainable procurement duty should 

include a commitment to procure fairly and ethically traded goods, rather than in a separate 

statement, which would improve the impact. Scotland Excel suggest that greater weighting 

should be given to social and environmental factors, as in some cases these benefits are not 

fully appreciated compared to more tangible economic benefits. Samtaler suggested that 

there needs to be more celebration of success – highlighting public bodies who achieve 

good outcomes, but also suppliers who deliver them.  

The SCVO note that the prevalence of one-year contracts and the pressure of delivering 

more at a lower cost are significant challenges for the voluntary sector. 

3. How can the impact of the sustainable procurement duty be measured? 

Fife Council suggest that work should be undertaken to review annual procurement reports 

to improve the standardisation, and perhaps to introduce some national KPIs. NHS Tayside 

note that any standardisation tools would require extra resources in order for monitoring to 

be effective. Common Weal note that any measurement needs to be of the whole life of the 

project to fully understand the benefits. City of Edinburgh Council note that the extremely 

wide nature of the duty makes it challenging to measure progress in any meaningful way 

other than outcomes achieved – and some of those outcomes may have been achieved 

through other policy decisions or factors.  

4. How has the Act affected public bodies consideration of climate policies and the 

circular economy through their procurement activity? 

Dumfries and Galloway Council felt that the 2014 Act has had very little impact on 

consideration of climate policies, while other local authorities like East Ayrshire felt that 

consideration of climate policies and the circular economy was now standard practice. 

SENScot felt that far more could be achieved, while Fife Council suggested that these goals 

need to be better integrated with community wealth building and place.   

Community benefit requirements 
Under the 2014 Act, all Scottish public bodies must consider the use of community benefit 

requirements for regulated procurements where the estimated value of the contract is £4 

million or more.  A community benefit is a contractual requirement which can relate to 

training and recruitment or the availability of sub-contracting opportunities. Alternatively, a 

community benefit can be intended to improve the economic, social or environmental 

wellbeing of the authority's area. Contracting authorities must state the community benefit 

requirements in the contract notice, or where a requirement is not imposed must state the 

reasons for not doing so. Contracting authorities will have to report on their community 

benefit activities in the procurement annual reports. 

1. How successful has the 2014 Act been in promoting community benefits through 

procurement? 

In general respondents were positive about the impact of the 2014 Act on community 

benefits. East Ayrshire Council noted that consultation had increased with areas affected by 

procurement, which leads to better focused community benefits. Aberdeen City, 

Aberdeenshire and Highland Council note that there has been an improvement in regional 

partnerships, which has led to sharing of good practice. However, Common Weal suggested 
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that this is generally viewed through the lens of local suppliers winning part of the contract, 

rather than necessarily measuring community wealth building. 

2. What steps could be taken to improve the use of community benefit requirements in 

the public procurement system? 

East Ayrshire Council, Glasgow City Council and South Lanarkshire Council highlight the 

lack of consistency in determining community benefit requirements across public authorities, 

which can make it difficult for the market to anticipate what will be expected in relation to 

community benefit. East Ayrshire suggest that national and regional community benefit 

frameworks would help ensure consistency and raise standards of community benefits. Mr 

Hillary G Silitto suggests that contracts should be structured to link outcomes to financial 

reward, with part of the fees only paid if community benefit outcomes are met. The Scottish 

Federation of Social Housing agree but note that such a requirement should be 

proportionate. Sight Scotland suggest that previous community benefit clauses and 

outcomes should be publicised to better set expectations, and to ensure providers are held 

accountable for delivery. Several respondents suggested that the thresholds for community 

benefit were too high (they were set at £4 million in 2014 and have not been changed since). 

However, some respondents expressed a concern that for a supplier, responding to 

community benefit requirements was the most onerous part of the process (NHS Tayside). 

While some contracts below threshold do include community benefit clauses, in general the 

cost acts as a disincentive unless it is required. Aberdeen City, Aberdeenshire and the 

Highland Council suggest that following the UK’s exit from the EU, there might be scope to 

explore further measures which would allow for increased localisation. Scotland Excel 

highlights the challenge that local authorities face in terms of resources suggesting that 

additional resources should be provided so that all councils have a monitoring officer, with 

auditing resources provided at national level. Mr Craig Sanderson wants to see more 

assessment of the longer-term outcomes, for example what happens to the apprentices and 

the skills after the project is completed. 

Fair work 
Statutory guidance on addressing fair work practices, including the Living Wage, requires 

public bodies to consider, before undertaking a procurement exercise, whether it is relevant 

and proportionate to include a question on fair work practices, to be evaluated along with 

other relevant criteria. 

Public bodies are required to include in their organisational procurement strategy a 

statement on their general policy on "the payment of a living wage to persons involved in 

producing, providing or constructing the subject matter of regulated procurements". Annual 

procurement reports are required to include a review of whether those procurements 

complied with the body's procurement strategy, including compliance with this general policy 

statement. 

1. What impact has the 2014 Act had on promoting fair work as part of public 

procurement contracts? 

SENScot believe that the 2014 Act has improved the focus on fair work but express a 

concern that this increased focus can be narrowly concentrated on the living wage. Local 

authorities tend to believe that the 2014 Act has had a significant impact, due to the 

requirement to consider fair work provisions at the outset of any procurement activity.  

However, some local authorities such as Shetland Council are unsure of the impact, as they 

lack the resources to properly monitor this. The Fair Work Convention have not seen any 

evidence that the 2014 Act has had a significant impact on promoting fair work in 

https://www.gov.scot/publications/statutory-guidance-selection-tenderers-award-contracts-addressing-fair-work-practices/
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construction procurement, largely because the 2014 Act does not require that the fair work 

questions be used in specific circumstances, and there is a wide degree of discretion 

available for the contracting authority. The Coalition of Care and Support Providers Scotland 

and Scottish Care point out that up to 80 per cent of costs for a non-residential service is 

made up of workforce costs, so forcing them to compete on price is incompatible with 

ensuring fair reward for workers in the sector.  

2. How measurable is that impact? 

There was broad agreement among respondents that there is currently a lack of metrics to 

adequately measure the impact of the Fair Work requirements. Only the living wage can 

really be measured, and this can be limited to the primary supplier in many cases and not 

the wider supply chain. Sight Scotland note that there has been some decline in the 

‘employment gap’ for disabled people, however the gap remains significant and it is difficult 

to tie this decline to any specific reforms. The Fair Work Convention, Health and Social Care 

Alliance Scotland and the SCVO draw attention to the significant disparity that can exist 

between ‘in house’ health and social care workers compared with those employed privately. 

The existing framework-based model transfers the risk of unpredictable demand almost 

entirely onto the workforce. 

3. How has the 2014 Act promoted the payment of the real Living Wage? 

SENScot cite the increasing numbers of suppliers gaining living wage accreditation as 

evidence of the positive impact of the 2014 Act. However, the SCVO note that procurement 

contracts rarely provide the financial resources necessary to fund the living wage. Samtaler 

agrees, noting that procurers are nervous about driving costs up and so do not push heavily 

on the living wage requirements. Unite suggest this will remain the case unless the living 

wage is put on statutory footing. 

4. What more could be done through procurement activity to promote the real Living 

Wage and other fair work practices? 

Fife and Glasgow Councils suggest that the living wage should be strengthened, however 

Dumfries and Galloway Council note that this could be detrimental to other aims of the 2014 

Act, notably through disadvantaging smaller, more recently formed SMEs who may not be 

able to meet living wage requirements. Craig Sanderson notes that while local authorities 

committing to pay the living wage themselves is commendable, they must pay enough 

through procurement activity to allow suppliers to do this too. South Lanarkshire Council 

suggest that including a living wage indicator in national spend data would aid local 

authorities in measuring this consistently. Scottish Care want to see real and transparent 

costings for fair work, while Scotland Excel believe there may be a case to strengthen the 

minimum weighting of fair work practices. 

Supporting SMEs and local supply chains 
The sustainable procurement duty under the 2014 Act requires public bodies to consider 

how they might facilitate the involvement of SMEs, the third sector and supported 

businesses in their procurements and which should be designed in a way that encourages 

them to be involved. 

1. How is the 2014 Act supporting SMEs and local supply chains since it came into 

force in 2016? Are there any changes that would promote increased involvement of 

SMEs and local supply chains in public procurement contracts? 
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In general, local authorities were positive about the impact the 2014 Act has had. The FSB 

noted that the act had dealt with many of the biggest issues which had restricted small 

businesses access to public contracts, such as improving visibility of opportunities through 

Public Contracts Scotland (PCS). However, they also noted that there was not evidence of a 

significant increase in spend with SMEs since the 2014 Act was introduced. Stirling Council 

suggest that further work is necessary to address the prevalence of large-scale frameworks 

and contracts, which are not always accessible to smaller bidders. Samtaler suggests that 

there is a reluctance to break down contracts into smaller lots due to a mistaken belief that 

numerous smaller lots are more expensive to manage, but the evidence does not support 

this. Comhairle Nan Eilean Siar note that Scotland Excel promote national frameworks in 

order to save money, which is at odds with making smaller lots that are accessible to SMEs. 

Mr Hillary G Silitto notes that it is typically easier to get one large contract approved 

compared to several smaller ones, which may be another factor explaining the increasing 

use of larger contracts and frameworks.  

2. How accessible is the public procurement process in Scotland to SMEs and local 

supply chains? 

SENScot argue that increasing the use and the weighting of community benefit clauses 

could benefit social enterprises. Clackmannanshire and Fife Council both call for an increase 

to the regulated threshold, which would allow SMEs to use the ‘quick quotes’ system on PCS 

for more opportunities. Dumfries and Galloway and Comhairle Nan Eilean Siar note that 

documentation and paperwork remains very bureaucratic, which limits the ability of SMEs to 

participate. Glasgow City Council agree, noting that in their experience many SMEs find the 

cost of bidding disproportionate compared to the returns should they win the contract. West 

Dunbartonshire Council suggest that the Single Procurement Document could be decluttered 

to make it more manageable for smaller firms to navigate. The FSB note that reviewing the 

procurement strategies and annual reports of public bodies suggests that while many are 

positive about improving access for SMEs, there is a lack of specific measures and targets 

to achieve this.  

3. Have SMEs gained an increased share of public procurement contracts as a result of 

the 2014 Act? 

Local authorities generally felt that there had been a small increase in the proportion of 

spend with SMEs but were not confident given the data limitations and the lack of visibility of 

the wider supply chain. Common Weal suggest that the Scottish Government should be 

doing more to collect and publish this data. Scotland Excel note that SMEs now account for 

80% of supplier appointed to frameworks, but that SMEs would benefit from addition support 

to ensure they can successfully compete on frameworks they are appointed to – suggesting 

there is a gap between securing appointment and ultimately benefiting from the contracts on 

offer. 

Prompt payments 
The 2014 Act requires Scottish public bodies to set out their prompt payment policy in their 

procurement strategies. 

1. What has been the impact of this prompt payment policy requirement? 

Local authorities were generally positive about the impact of prompt payment, although 

Edinburgh noted that these practices were in place prior to the 2014 Act. Fife Council noted 

that prompt payment has been invaluable during the COVID-19 pandemic, although they are 

not as confident that it has been as effective in ‘normal’ times. The FSB note that late 

https://www.sdpscotland.co.uk/wp-content/uploads/2015/06/PCS-Quick-Quote-Guide-pdf.pdf
https://www.supplierjourney.scot/supplier-journey/bid/tenders/procurement-procedures/single-procurement-document-spd
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payment of invoices continues to be a major problem for small businesses across Scotland. 

In terms of procurement, more could be done to request clear evidence of prompt payment 

by large contractors at the bid stage.  

2. Are businesses experiencing improved prompt payment as a result of this policy? 

Fife, Stirling, Aberdeen, Aberdeenshire and the Highland Council all note that local 

authorities only have information at supplier level, so it is hard to evaluate. Notwithstanding 

this limitation, local authorities generally felt that their prompt payment performance had 

improved since the 2014 Act. Samtaler states that anecdotally, this is much less of an issue 

in the public sector than used to be the case. South Lanarkshire Council suggest that a 

national measure which better accounted for the experience of sub-contractors would give a 

better understanding of the market as a whole. 

Process and guidance 
1. What steps is the Scottish Government taking to ensure that procurement manuals 

and guidance are adhered to? 

Local authorities generally felt that the mandated publications of annual reports and 

strategies was helping to improve visibility and understanding, however Stirling Council 

suggest that a set of minimum standards for these outputs could help increase consistency. 

2. How can long-term value be promoted through the public procurement process 

(rather than lowest cost)? 

Health and Social Care Alliance Scotland state that the competitive tender process hinders 

rather than helps partnership working, promoting short term contracts which are detrimental 

to long term value, especially in the care sector. Employees do not have job security, while 

employers spend more time than is necessary dealing with recruitment. Scottish Care 

suggest that social care should not be procured in the same way as other sectors or goods, 

as the competitive process does not properly evaluate benefits such as early intervention or 

preventative approaches which are crucial in the care sector and can lead to better long term 

value. Coalition of Care and Support Providers Scotland note that competitive tendering was 

paused during the COVID-19 pandemic, and that their most recent survey suggests there 

has been an 18% increase in the number of providers reporting that the majority of their 

services were funded at a sustainable level. Fife Council suggest that increasing awareness 

of what constitutes best value and quantifying all the relevant benefits would help. Similarly, 
Comhairle Nan Eilean Siar suggest that consistent national guidance and clarity on how 

long-term value can be objectively measured would help promote more long-term evaluation. 

South Lanarkshire Council note that the focus on long term value and sustainable 

procurement must be understood in the context of the pressure on local authorities’ budgets.  

3. How can the Scottish Government ensure that SMEs are supported in their efforts to 

bid for public sector work? 

The Supplier Development Programme was welcomed by many as a useful support for 

SMEs and the Third Sector (Stirling, Aberdeen, Aberdeenshire, the Highland Councils and 

NHS Tayside). City of Edinburgh Council suggested that the threshold for ‘quick quotes’ on 

PCS could be raised, which would open up more opportunities for smaller suppliers to bid on 

without increasing the administrative burden. Health and Social Care Scotland felt that more 

could be done to increase awareness among procurement professionals of the pressures 

which small businesses face, particularly challenges around access to short term funding, 

the short timescales for bidding and excessive reporting requirements. Scottish Care want to 
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see a fair minimum price offered for all social care services, which would make these 

contracts more sustainable for small businesses. 

4. How can the Scottish Government ensure that procuring public authorities have 

access to the necessary skills to support bidders?  

 

Several respondents want to see more training and support for procurement staff: 

Clackmannanshire Council suggest that there should be a direct link between the number of 

procurement staff employed and the total spend in public authorities, with resources ring 

fenced to support this. Aberdeen City, Aberdeenshire and Highland Council suggest that 

there needs to be more professional development offered for procurement professionals, 

with the cost at least part subsidised. Mr Hillary G Sillitto suggests that Scotland should have 

a civil service training academy to draw of the expertise that exists across the UK. Similarly, 

Dumfries and Galloway Council want to see a national procurement and supply chain 

academy, and a better defined and supported career pathway for public sector procurement 

professionals. Samtaler suggests that the Scottish Government and Skills Development 

Scotland should create an accredited qualification in sustainable procurement.  

 

Andrew Feeney-Seale 

SPICe Research 

04/03/2021 

 

Note: Committee briefing papers are provided by SPICe for the use of Scottish Parliament 
committees and clerking staff. They provide focused information or respond to specific 

questions or areas of interest to committees and are not intended to offer comprehensive 
coverage of a subject area. 
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